





















































(h)

Where applicable, the requirements pertaining to loan guarantees

(Subpart M) and urban renewal completions (Subpart N).

§ 570.902 Review to determine if CDBG funded activities are being
carried out in a timely manner.

HUD will review the performance of each entitlement and HUD-

administered small cities recipient to determine whether each recipient
is carrying out its CDBG assisted activities in a timely manner.

(a)

(b)

Entitlement recipients.

(1)

Before the funding of the next annual grant and absent
substantial evidence to the contrary, the Department will
consider an entitlement recipient to be carrying out its CDBG
activities in a timely manner if, 60 days prior to the end of
its current program year:

(1) The amount of entitlement grant funds available to the
recipient under grant agreements but undisbursed by the
U.S. Treasury is less than 1.5 times the entitlement
grant amount for its current program year; and,

(ii) In cases where the recipient has received at least two
consecutive entitlement grants, the amount of
entitlement grant funds disbursed by the U.S. Treasury
to the recipient during the previous twelve month period
is equal to or greater than one-half of the entitlement
grant amount for its current program year.

wWhere it is known that a recipient has an unusually large
amount of program income funds on hand (relative to the grant
amount), HUD may determine that the amount of such funds is
sufficient to override the conclusion that would otherwise be
made based solely on the criteria in paragraph (1) above.

HUD may also review an entitlement recipient's progress at
other times during the year to determine whether the
recipient's rate of fund expenditure is likely to fall
outside of the criteria in subparagraph (i), in which case
the Department will notify the recipient of a potential
problem with the lack of timeliness in carrying out its
activities.

HUD-administered Small Cities program. The Department will,

absent substantial evidence to the contrary, consider that a HUD-
administered small cities recipient is carrying out its CDBG
funded activities in a timely manner if the schedule for carrying
out its activities as contained in the approved application, or
subsequent amendment, is being substantially met.
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§ 570.903 Review to determine if the housing assistance plan (HAP) is
being carried out in a timely manner.

(a)

(c)

HUD will review an entitlement grant recipient's HAP performance
prior to HUD's approval of each succeeding year's HAP and prior to
acceptance of a grant recipient's HAP certification in order to
determine whether the recipient is achieving its specific HAP
goals in a timely manner.

Absent substantial evidence to the contrary, HUD will consider
that an entitlement recipient is carrying out its approved HAP in
a timely manner if at the end of each of the first two years
governed by the HAP, the recipient has substantially met each
annual goal for that year, and if at the end of the third year of
the period governed by the HAP, a recipient has substantially met
its three year goals. For the three year period, this standard
also requires that the provision of rental subsidies has been made
in reasonable proportion to the goal for each household type as
identified in the HAP.

For a recipient whose HAP performance does not fall within the
criteria 'in paragraph (b) of this section, a review shall be
conducted which considers the extent to which the recipient made
use of housing assistance resources that were available to meet
the applicable HAP goals. Where such consideration of the use of
available resources results in a determination that the recipient
has taken all reasonable actions to use available resources and
has not impeded the provision of housing assistance which would
have been consistent with the HAP goals, HUD may also consider,
under such circumstances, that a recipient has carried out its HAP
in a timely manner.

In measuring progress in achieving one-year goals, HUD will
consider the extent to which the recipient has made or received
fimm financial commitments which have not subsequently been
canceled for specific projects, households or units identified in
the HAP by household and tenure type within a two year period.
Progress in achieving the three-year goal will consider the
movement of firm financial commitments to start of rehabilitation
or construction, or in the case of the Section 8 Housing
Assistance Payment Program--Existing Housing (24 CFR Part 882)
certificates or vouchers under section 8(o) of the United States
Housing Act of 1937 to occupancy, within a reasonable period of
time. Such reasonable period of time may be within the three-year
period covered by the applicable three-year goals, or, for firm
financial commitments received late in the three-year period, it
may be a year or more into the next three-year cycle.

0-5 5/89



(e) If HUD determines that an entitlement grant recipient has not met
the criteria outlined in paragraph (b) or (c) of this section, the
recipient will be notified and provided a reasonable opportunity
to deamonstrate to the satisfaction of the Secretary that the
recipient has carried out its HAP in a timely manner considering
all relevant circumstances and the recipient's actions and lack of
actions affecting the provision of housing assistance within its
jurisdiction. Failure to so demonstrate will be cause for HUD to
find that the recipient has failed to carry out its HAP in a
timely manner. The response by the recipient should describe:

(1) The factors which prevented it from meeting those HAP goals
it failed to meet; and

(2) The actions which were taken to facilitate achieving its HAP
goals, including the following where applicable:

(i) The removal of impediments under local ordinances and
land use requirements to the development of assisted
housing;

(ii) The formation of a local housing authority or execution
of an agreament with a housing authority having powers
to provide assisted housing within the jurisdiction of
the recipient, when necessary to carry out the HAP;

(iii) The provision of sites, improvements to sites, and/or
extensions of utilities to sites for assisted housing
new construction, provided that such sites meet the
applicable HUD site and neighborhood standards;

(iv) Establishment of a housing rehabilitation program or
increased use of an existing one where substantial need
for rehabilitation is evident; and

(v) Cooperation with a local housing authority or other
proper administrative body to facilitate operation of
the Section 8 Housing Assistance Payment Program-
Existing Housing (or a comparable rental assistance
program) through such means as landlord information
programs and identification of available rental unit
inventories.

§ 570.904 Equal Opportunity and Fair Housing Review Criteria.
(a) General.
(1) Where the criteria in this section are net, the Department

will presume that the recipient has carried out its CDBG-
funded program in accordance with civil rights certifications



and civil rights requirements of the Act relating to equal
employment opportunity, equal opportunity in services,
benefits and participation, and is affirmatively furthering
fair housing unless:

(1) There is evidence which shows, or from which it is
reasonable to infer, that the recipient, motivated by
considerations of race, color, religion where
applicable, sex, national origin, age or handicap, has
treated some persons less favorably than others, or

(ii) There is evidence that a policy, practice, standard or
method of administration, although neutral on its face,
operates to deny or affect adversely in a significantly
disparate way the provision of employment or services,
benefits or participation to persons of a particular
race, color, religion where applicable, sex, national
origin, age or handicap, or fair housing to persons of a
particular race, color, religion, sex, or national
origin, or

(iii) Where the Secretary required a further assurance
pursuant to § 570.304 in order to accept the
recipient's prior civil rights certification, the
recipient has failed to meet any such assurance.

In such instances, or where the review criteria in this
section are not met, the recipient will be afforded an
opportunity to present evidence that it has not failed to
carry out the civil rights certifications and fair housing
requirements of the Act. The Secretary's determination of
whether there has been compliance with the applicable
requirements will be made based on a review of the
recipient's performance, evidence submitted by the recipient,
and all other available evidence. The Department may also
initiate separate compliance reviews under Title VI of the
Civil Rights Act of 1964 or section 109 of the Act.

Review for equal opportunity. Section 570.601(a) sets forth the

general requirements for Title VI of the Civil Rights Act of 1964

and § 570.602 sets forth the general requirements for section 109

of the Act. Together these provisions prohibit discrimination in

any program or activity funded in whole or in part with funds made
available under this part.

(1)

Review for equal employment opportunity. The Department will
presume that a recipient's hiring and employment practices
have been carried out in compliance with its equal
opportunity certifications and requirements of the Act. This
presumption may be rebutted where, based on the totality of
circumstances, there has been a deprivation of employment,
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(c)

promotion, or training opportunities by a recipient to any
person within the meaning of section 109. The extent to
which persons of a particular race, gender, or ethnic
background are represented in the workforce may in certain
circumstances be considered, together with complaints,
performance reviews, and other information.

(2) Review of equal opportunity in services, benefits and
participation. The Department will presume a recipient is
carrying out its programs and activities in accordance with
the civil rights certifications and requirements of the Act.
This presumption may be rebutted where, based on the totality
of circumstances, there has been a deprivation of services,
benefits, or participation in any program oOr activity funded
in whole or in part with block grant funds by a recipient to
any person within the meaning of section 109. The extent to
which persons of a particular race, gender, or ethnic
background participate in a program Or activity may in
certain circumstances be considered, together with
complaints, performance reviews, and other information.

Fair housing review criteria. Section 570.601(b) sets forth the
general requirements for Title VIII of the Civil Rights Act of
1968 and the grantee's certification that it will affirmatively
further fair housing. In reviewing a recipient's actions in
carrying out its housing and commnity development activities in a
manner to affirmatively further fair housing in the private and
public housing sectors, absent independent evidence to the
contrary, the Department will consider that a recipient has taken
such actions in accordance with its certification if the recipient
meets the following review criteria:

(1) The recipient has conducted an analysis to determine the
impediments to fair housing choice in its housing and
comunity development program and activities. The term
"fair housing choice" means the ability of persons,
regardless of race, color, religion, sex, or national origin,
of similar income levels to have available to them the same
housing choices. This analysis shall include a review for
impediments to fair housing choice in the following areas:

(i) The sale or rental of dwellings;

(ii) The provision of housing brokerage services;

(iii) The provision of financing assistance for dwellings;

(iv) Public policies and actions affecting the approval of
sites and other building requirements used in the

approval process for the construction of publicly
assisted housing;
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(v) The administrative policies concerning commnity
development and housing activities, such as urban
homesteading, multifamily rehabilitation, and activities
causing displacement, which affect opportunities of
minority households to select housing inside or outside
areas of minority concentration; and

(vi) Where there is a determination of unlawful segregation
or other housing discrimination by a court or a finding
of noncompliance by HUD regarding assisted housing
within a recipient's jurisdiction, an analysis of the
actions which could be taken by the recipient to help
remedy the discriminatory condition, including actions
involving the expenditure of funds made available under

this part.

Based upon the conclusions of the analysis in (1) above, the
recipient has taken lawful steps, consistent with this part,
relating to housing and community development to overcome the
effects of conditions that limit fair housing choice within
the recipient's jurisdiction. Such actions may include:

(1) Enactment and enforcement of an ordinance providing for
fair housing consistent with the federal fair housing
law;

(ii) Support of the administration and enforcement of state
fair housing laws providing for fair housing consistent
with the federal fair housing law;

(iii) Participation in voluntary partnerships developed with
public and private organizations to promote the
achievement of the goal of fair housing choice
(including implementation of a locally-developed and
HUD-approved New Horizons comprehensive fair housing
plan);

(iv) Contracting with private organizations, including
private fair housing organizations, where such support
will bring about actions consistent with titles VI and
VIII, to address the impediments identified in the
analysis described in (c)(1l) of this section;

(v) Activities which assist in remedying findings or
determinations of unlawful segregation or other
discrimination involving assisted housing within the
recipient's jurisdiction.

(vi) Other actions consistent with law determined to be
appropriate based upon the conclusions of the analysis.
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(d) Actions to use minority and women's business firms. The
Department will review a recipient's performance to determine if
it has administered its activities funded with assistance under
this part in a manner to encourage use of minority and women's
business enterprises described in Executive Orders 11625, 12432
and 12138, and 24 CFR 85.36(e). In making this review, the
Department will determine if the grantee has taken actions
required under § 85.36(e) of this chapter, and will review the
effectiveness of those actions in accomplishing the objectives of
§ 85.36(e) of this chapter and the Executive Orders. No recipient
is required by this part to attain or maintain any particular
statistical level of participation in its contracting activities
by race, ethnicity, or gender of the contractor's owners or
managers .

§ 570.905 Review of continuing capacity to carry out CDBG funded
activities in a timely manner.

If HUD determines that the recipient has not carried out its CDBG
activities and certifications in accordance with the requirements and
criteria described in §§ 570.901 or 570.902, HUD will undertake a
further review to determine whether or not the recipient has the
continuing capacity to carry out its activities in a timely manner. In
making the determination, the Department will consider the nature and
extent of the recipient's performance deficiencies, types of corrective
actions the recipient has undertaken and the success or likely success
of such actions.

§ 570.906 Review of urban counties.

In reviewing the performance of an urban county, HUD will hold the
county accountable for the actions or failures to act of any of the
units of general local government participating in the urban county.
Where the Department finds that a participating unit of govermment has
failed to cooperate with the county to undertake or assist in
undertaking an essential community development or assisted housing
activity and that such failure results, or is likely to result, in a
failure of the urban county to meet any requirement of the program or
other applicable laws, the Department may prohibit the county's use of
funds made available under this part for that unit of govermment. HUD
will also consider any such failure to cooperate in its review of a
future cooperation agreement between the county and such included unit
of government described at § 570.307(b)(2).
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§§ 570.907 - 570.909 RESERVED.

§ 570.910 Corrective and remedial actions.

(a)

(b)

General. Consistent with the procedures described in

§ 570.900(b), the Secretary may take one or more of the actions
described in paragraph (b) of this section. Such actions shall be
designed to prevent a continuation of the performance deficiency;
mitigate, to the extent possible, the adverse effects or
consequences of the deficiency; and prevent a recurrence of the
deficiency.

Actions authorized. The following lists the actions that HUD may
take in response to a deficiency identified during the review of a
recipient's performance:

(1) 1Issue a letter of warning advising the recipient of the
deficiency and putting the recipient on notice that
additional action will be taken if the deficiency is not
corrected or is repeated;

(2) Recommend, or request the recipient to submit, proposals for
corrective actions, including the correction or removal of
the causes of the deficiency, through such actions as:

(1) Preparing and following a schedule of actions for
carrying out the affected CDBG activities, consisting of
schedules, timetables and milestones necessary to
implement the affected CDBG activities;

(ii) Establishing and following a management plan which
assigns responsibilities for carrying out the actions
identified in paragraph (b)(2)(i) of this section;

(iii) For entitlement recipients, canceling or revising
affected activities which are no longer feasible to
implement due to the deficiency and reprogramming funds
from such affected activities to other eligible
activities (pursuant to the citizen participation
requirements in Subpart D); or

(iv) Other actions which will serve to prevent a continuation
of the detficiency, mitigate (to the extent possible) the
adverse effects or consequences of the deficiency, and
prevent a recurrence of the deficiency;

(3) Advise the recipient that a certification will no longer be
acceptable and that additional assurances will be required;
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(4) Advise the recipient to suspend disbursement of funds for the
deficient activity;

(5) Advise the recipient to reimburse its program account or
letter of credit in any amounts improperly expended and
reprogram the use of the funds in accordance with applicable
requirements;

(6) Change the method of payment to the recipient from a letter
of credit basis to a reimbursement basis;

(7) In the case of claims payable to HUD or the U.S. Treasury,
institute collection procedures pursuant to Subpart B of
24 CFR Part 17; and

(8) In the case of an entitlement recipient, condition the use of
funds from a succeeding fiscal year's allocation upon
appropriate corrective action by the recipient pursuant to
§ 570.304(d). The failure of the recipient to undertake the
actions specified in the condition may result in a reduction,
pursuant to § 570.911, of the entitlement recipient's annual
grant by up to the amount conditionally granted.

§ 570.911 Reduction, withdrawal, or adjustment of a grant or other
appropriate action.

(a)

Opportunity for an informal consultation. Prior to a reduction,
withdrawal, or adjustment of a grant or other appropriate action,
taken pursuant to paragraph (b), (c), or (d) below, the recipient
shall be notified of such proposed action and given an opportunity
within a prescribed time period for an informal consultation.

Entitlement grants. Consistent with the procedures described in
§ 570.900(b), the Secretary may make a reduction in the
entitlement grant amount either for the succeeding program year
or, if the grant had been conditioned, up to the amount that had
been conditioned. The amount of the reduction shall be based on
the severity of the deficiency and may be for the entire grant
amount .

HUD-administered small cities grants. Consistent with the
procedures described in § 570.900(b), the Secretary may adjust,
reduce or withdraw the grant or take other actions as appropriate,
except that funds already expended on eligible approved activities
shall not be recaptured or deducted from future grants.

Urban Development Action Grants. Consistent with the procedures
described in § 570.900(b), the Secretary may adjust, reduce or
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(a)

(b)

withdraw the grant or take other actions as appropriate, except
that funds already expended on eligible approved activities shall
not be recaptured or deducted from future grants made to the
recipient.

§ 570.912 Nondiscrimination camwpliance.

Whenever the Secretary determines that a unit of general local
govermnment which is a recipient of assistance under this part has
failed to comply with § 570.602, the Secretary shall notify the
governor of such State or chief executive officer of such unit of
general local goverrment of the noncompliance and shall request
the governor or the chief executive officer to secure compliance.
If within a reasonable period of time, not to exceed sixty days,
the governor or chief executive officer fails or refuses to secure
compliance, the Secretary is authorized to:

(1) Refer the matter to the Attorney General with a
recommendation that an appropriate civil action be
instituted;

(2) Exercise the powers and functions provided by Title VI of the
Civil Rights Act of 1964 (42 U.S.C. 2000d);

(3) Exercise the powers and functions provided for in § 570.913;
or

(4) Take such other action as may be provided by law.

When a matter is referred to the Attorney General pursuant to
paragraph (a)(1l) of this section, or whenever the Secretary has
reason to believe that a State or a unit of general local
government is engaged in a pattern or practice in violation of the
provisions of § 570.602, the Attorney General may bring a civil
action in any appropriate United States district court for such
relief as may be appropriate, including injunctive relief.

§ 570.913 Other remedies for noncamwpliance.

‘ (a)

If the Secretary finds after reasonable notice and opportunity for
hearing that a recipient has failed to comply substantially with
any provision of this Part, the Secretary, until he/she is
satisfied that there is no longer any such failure to comply,
shall:
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(b)

(c)

(1) Terminate payments to the recipient;

(2) Reduce payments to the recipient by an amount equal to the
amount of such payments which were not expended in accordance
with this part; or

(3) Limit the availability of payments to programs or activities
not affected by such failure to comply. Provided, however,
that the Secretary may on due notice suspend payments at any
time after the issuance of a notice of opportunity for
hearing pursuant to paragraph (c)(1l) of this section, pending
such hearing and a final decision, to the extent the
Secretary determines such action necessary to preclude the
further expenditure of funds for activities affected by such
failure to comply.

In lieu of, or in addition to, any action authorized by paragraph
(a) of this section, the Secretary may, if he/she has reason to
believe that a recipient has failed to comply substantially with
any provision of this Part;

(1) Refer the matter to the Attorney General of the United States
with a recommendation that an appropriate civil action be
instituted; and

(2) Upon such a referral, the Attorney General may bring a civil
action in any United States district court having venue
thereof for such relief as may be appropriate, including an
action to recover the amount of the assistance furnished
under this part which was not expended in accordance with it,
or for mandatory or injunctive relief;

Proceedings. When the Secretary proposes to take action pursuant
to this section, the respondent is the unit of general local
government or State receiving assistance under this part. These
procedures are to be followed prior to imposition of a sanction
described in paragraph (a) of this section:

(1) Notice of opportunity for hearing: The Secretary shall
notify the respondent in writing of the proposed action and
of th: opportunity for a hearing. The notice shall:

(i) Specify, in a manner which is adequate to allow the
respondent to prepare its response, allegations with
respect to a failure to comply substantially with a
provision of this part;

(ii) State that the hearing procedures are governed by these
rules;
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(iii) State that a hearing may be requested within 10 days
from receipt of the notice and the name, address and
telephone number of the person to whom any request for
hearing is to be addressed:

(iv) Specify the action which the Secretary proposes to take
and that the authority for this action is section 111(a)
of the Act;

(v) State that if the respondent fails to request a hearing
within the time specified a decision by default will be
rendered against the respondent; and

(vi) Be sent to the respondent by certified mail, return
receipt requested.

Initiation of hearing. The respondent shall be allowed at
least 10 days from receipt of the notice within which to
notify HUD of its request for a hearing. If no request is
received within the time specified, the Secretary may proceed
to make a finding on the issue of compliance with this part
and to take the proposed action.

Administrative Law Judge. Proceedings conducted under these
rules shall be presided over by an Administrative Law Judge
(ALJ), appointed as provided by section 11 of the
Administrative Procedures Act (5 U.S.C. 3105). The case
shall be referred to the ALJ by the Secretary at the time a
hearing is requested. The ALJ shall promptly notify the
parties of the time and place at which the hearing will be
held. The ALJ shall conduct a fair and impartial hearing and
take all action necessary to avoid delay in the disposition
of proceedings and to maintain order. The ALJ shall have all
powers necessary to those ends, including but not limited to
the power to:

(i) Administer ocaths and affirmations;
(ii) Issue subpoenas as authorized by law;

(iii) Rule upon offers of proof and receive relevant
evidence;

(iv) Order or limit discovery prior to the hearing as the
interests of justice may require;

(v) Regulate the course of the hearing and the conduct of
the parties and their counsel;
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(vi) Hold conferences for the settlement or simplification of
the issues by consent of the parties;

(vii) Consider and rule upon all procedural and other motions
appropriate in adjudicative proceedings; and

(viii) Make and file initial determinations.

Ex parte communications. An ex parte communication is any
comunication with an ALJ, direct or indirect, oral or
written, concerning the merits or procedures of any pending
proceeding which is made by a party in the absence of any
other party. Ex parte communications are prohibited except
where the purpose and content of the communication have been
disclosed in advance or simultaneously to all parties, or the
communication is a request for information concerning the
status of the case. Any ALJ who receives an ex parte
communication which the ALJ knows or has reason to believe is
unauthorized shall promptly place the communication, or its
substance, in all files and shall furnish copies to all
parties. Unauthorized ex parte communications shall not be
taken into consideration in deciding any matter in issue.

The hearing. All parties shall have the right to be
represented at the hearing by counsel. The ALJ shall conduct
the proceedings in an expeditious manner while allowing the
parties to present all oral and written evidence which tends
to support their respective positions, but the ALJ shall
exclude irrelevant, immaterial or unduly repetitious
evidence. The Department has the burden of proof in showing
by a preponderance of the evidence that the respondent failed
to comply substantially with a provision of this part. Each
party shall be allowed to cross-examine adverse witnesses and
to rebut and comment upon evidence presented by the other
party. Hearings shall be open to the public. So far as the
orderly conduct of the hearing permits, interested persons
other than the parties may appear and participate in the
hearing.

Transcripts. Hearings shall be recorded and transcribed only
by a reporter under the supervision of the ALJ. The original
transcript shall be a part of the record and shall constitute
the sole official transcript. Respondents and the public, at
their own expense, may obtain copies of the transcript.

The ALJ's decision. At the conclusion of the hearing, the
ALJ shall give the parties a reasonable opportunity to submit
proposed findings and conclusions and supporting reasons
therefor. Within 25 days after the conclusion of the
hearing, the ALJ shall prepare a written decision which
includes a statement of findings and conclusions, and the
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(9)

(10)

reasons or basis therefor, on all the material issues of
fact, law or discretion presented on the record and the
appropriate sanction or denial thereof. The decision shall
be based on consideration of the whole record or those parts
thereof cited by a party and supported by and in accordance
with the reliable, probative, and substantial evidence. A
copy of the decision shall be furnished to the parties
immediately by certified mail, return receipt requested, and
shall include a notice that any requests for review by the
Secretary must be made in writing to the Secretary within 30
days of the receipt of the decision.

The record. The transcript of testimony and exhibits,
together with the decision of the ALJ and all papers and
requests filed in the proceeding, constitutes the exclusive
record for decision and, on payment of its reasonable cost,
shall be made available to the parties. After reaching
his/her initial decision, the ALJ shall certify to the
complete record and forward the record to the Secretary.

Review by the Secretary. The decision by the ALJ shall
constitute the final decision of the Secretary unless, within
30 days after the receipt of the decision, either the
respondent or the Assistant Secretary for Community Planning
and Development files an exception and request for review by
the Secretary. The excepting party must transmit
simultaneously to the Secretary and the other party the
request for review and the basis of the party's exceptions to
the findings of the ALJ. The other party shall be allowed 30
days from receipt of the exception to provide the Secretary
and the excepting party with a written reply. The Secretary
shall then review the record of the case, including the
exceptions and the reply. On the basis of such review, the
Secretary shall issue a written detemmination, including a
statement of the reasons or basis therefor, affirming,
modifying or revoking the decision of the ALJ. The
Secretary's decision shall be made and transmitted to the
parties within 80 days after the decision of the ALJ was
furnished to the parties.

Judicial review. The respondent may seek judicial review of
the Secretary's decision pursuant to section 111(c) of the
Act.
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